Foreign Vendors Policy and Procedures

U.S. Tax Information
11.01 Scope:  The Internal Revenue Service (IRS) requires that all payments made to foreign vendors be made in accordance with IRS regulations.  These regulations require that, when services are provided in the United States, taxes are withheld from payments made to foreign vendors, unless the income is exempt under a provision of a tax treaty between the foreign vendor’s country and the United States.


To avoid withholding, foreign vendors that are business entities must have a 
United State employer identification number (EIN) and must submit a properly 
completed IRS Form W-8BEN, W-8ECI, W-8EXP, or W-8IMY, as appropriate.  
Foreign vendors that are individuals who wish to avoid withholding must be 
eligible to claim a tax treaty exemption by have a social security number (SSN) or 
individual taxpayer identification number (ITIN) and must submit for certification 
a completed IRS form 8233.

Payments made to foreign vendors will be subject to United States federal income 
tax withholding of 30% unless:



•  The appropriate IRS forms have been completed and accepted by New 


Mexico Institute of Mining & Technology as valid, and




• Payments made to the foreign vendor are:




▪ Exempt (or subject to a lower withholding rate) due to a tax 



treaty




▪ Effectively connected with the conduct of a trade or business in 



the United States (for example, the vendor files a United States 



income tax return-this applies to foreign business entities only), or




▪ Made to a foreign entity with United States tax exempt status.

Payments made to foreign vendors under this policy are required by the IRS to be 
reported annually on IRS Form 1042S (Foreign Person’s U.S. Source Income 
Subject to Withholding).  Reporting is required regardless of whether or not 
withholding is required.  A copy of the form is sent to the foreign vendor at the 
time it is filed with the IRS.  The IRS requires that Form 1042S be filed by 
March 15th following the calendar year in which payments were made.

IRS Publication 515 http://www.irs.gov/pub/irs-pdf/p515.pdf  has additional 
information about these tax requirements.
11.02 Policy

All foreign vendors receiving payments for services performed in the United 
States are required to complete the IRS form W-8 (BEN, ECI, EXP, IMY or 
8233) unless one is already on file with NMIMT.  All W-8 Forms, Form 8233 and 
all instructions are available on the IRS website at http://www.irs.gov/.

If the United States does not have a tax treaty with the foreign vendor’s country of 
residence that exempts payments from United States federal income tax 
withholding, or if a valid Form W-8 or 8233 has not been correctly completed 
before payment is processed, 30% of the total payment to the foreign vendor 
will be withheld by NMIMT and remitted to the IRS.


A list of existing tax treaties between the United States and other countries is 
found in IRS Publication 901, U. S. Tax Treaties, available online at 
http://www.irs.gov/pub/irs-pdf/p901.pdf.


Based on a vendor’s completed Form W-8 and/or Form 8233 or a vendor’s failure 
to submit the appropriate form, NMIMT will determine whether withholding is 
required and at what percentage.  If the payment is subject to 30% federal tax 
withholding, NMIMT will pay 70% of the approved portion of the requested 
amount and will remit the 30% to the IRS.  Foreign vendors will be responsible 
for filing the necessary documents with the IRS to obtain a refund of the 30%, if 
permitted.


In order to be valid for tax treaty exemption, both the Form W-8 and Form 
8233 (for individuals) require a U.S. Taxpayer Identification Number (TIN).

See NMIMT, Budget & Analysis/Federal Compliance for further clarification.

11.03 Applicability:  Services Subject to this Policy


Payments for the following types of services are subject to the policy.  Note that 
this is not an all-inclusive list.



• Consulting



• Engineering



• Repairs and/or maintenance



• Construction



• Fabrication



• Installation



• Commissioning of Equipment



• Training




• Computer software services, including design, development, 



implementation, support, warranties, maintenance, training, website 


design, website hosting and certain software licenses



• Communication services



• Leasing of real or personal property



• Use of intellectual property (patents, copyrights, etc.)



• Media advertising



• Accounting



• Licensing of certain artwork



• Transportation


Only payments for services performed in the United States are subject to this 
policy.  However, the IRS considers many services performed in the Unites States 
if the recipients of those services are located in the United States.  For instance:



• Website hosting performed in France where the website’s visitors are 


located in the United States.



• Telephone and web-based conferencing services provided by a Canadian 

vendor where the users are located in the United States.


Generally, this policy does not apply to the mere purchase of tangible property.  
However, if embedded services are included in the purchase, those services must 
be valued separately and are subject to this policy.  An example of an embedded 
service might include the purchase of equipment for use in the United States 
where the vendor’s engineers assist with the installation at our United States
University.

11.04 References and Definitions:


Form W-8BEN (Certification of Foreign Status of Beneficial Owner for United 
States Tax Withholding) is the most common Form W-8.  It is for foreign vendors 
to provide their identifying information in Part I and to certify in Part IV that they 
are not U.S. taxpayers.  The Form W-8BEN is also used to exempt certain types 
of payments from the 30% federal income tax withholding required under U.S. 
tax law.  For a valid tax treaty exemption, the recipient must provide a U.S. 
tax identification number.  Form W-8BEN cannot be used by partnerships.  See 
Form W-8IMY.

Form W-8ECI (Certification of Foreign Person’s Claim that Income is 
Effectively Connected with the Conduct of a Trade or Business in the U.S.) is for 
exemption from withholding on income effectively connected with a trade or 
business in the United States.  The form stipulates that the foreign entity files 
yearly U.S. tax returns and pays U.S. income tax on all income claimed to be 
effectively connected with a U.S. trade or business.  In order for the form to be 
completed properly, a U.S. tax identification number must be provided.

Form W-8EXP (Certification of Foreign Government or Other Foreign 
Organization for United States Tax Withholding) is used by foreign tax-exempt 
organizations to claim and document their tax-exempt status under U.S. tax law.  
To claim exemption from U.S. tax withholding, foreign tax exempt organizations 
must provide documentation of their U.S. tax-exempt status.  Foreign entities that 

cannot establish their U.S. tax exempt status will be subject to 30% U.S. federal 
income tax withholding from their payments.

Form W-8IMY (Certification of Foreign Government or Other Foreign 
Organization for United States Tax Withholding) is used for reporting payments 
to “flow through entities” such as foreign partnerships or trusts.  Completion of a 
Form W-8IMY will also require the completion of Forms W-8BEN for the 
partners or beneficiaries.


Form 8233 (Exemption from Withholding on Compensation for Independent 
(and certain dependent) Personal Services of a Nonresident Alien Individual) is 
used by individual vendors who are eligible for tax treaty benefits to claim 
exemption from U.S. federal tax withholding.
11.05 Criteria:


All foreign vendors subject to this policy must have a valid IRS Form W-8 or 
8233 on file with NMIMT before payment will be made.

